STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF | NSURANCE
Petiti oner,
VS. Case No. 99-4363

DONNA M JAQUI TH,

Respondent .

N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on March 28, 2000, at Fort Lauderdal e, Florida, before C aude B
Arrington, a duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: M guel Oxanendi, Esquire
Departnent of | nsurance
Di vi sion of Legal Services
612 Larson Buil di ng
200 East Gaines Street
Tal | ahassee, Florida 32399-0333

For Respondent: Richard L. Rosenbaum Esquire
Suite 1500
One East Broward Boul evard
Fort Lauderdale, Florida 33301

STATEMENT OF THE | SSUES

Whet her Respondent commtted the offenses alleged in the
Amended Adm ni strative Conplaint and, if so, the penalties that

shoul d be i nposed.



PRELI M NARY STATEMENT

On August 23, 1999, Petitioner filed an Anended
Adm ni strative Conpl ai nt agai nst Respondent, a licensed limted
surety agent (bail bondsman), alleging that an adverti senent
pl aced by Respondent in the tel ephone yell ow pages was
m sl eading or false and that it constituted a deceptive trade
practice. Respondent tinely challenged the allegations of the
Amended Adm ni strative Conplaint, the matter was referred to the
Di vision of Adm nistrative Hearings, and this proceedi ng
fol | oned.

At the formal hearing, Petitioner presented the testinony
of Sally Burt, Wayne Summerlin, and Wayne Spath. Petitioner
presented four exhibits, each of which was admtted into
evidence. M. Burt is enployed by Petitioner. M. Sumrerlin
and M. Spath are licensed bail bondsnen.

Respondent testified on her own behal f and presented the
additional testinony of WIIiam Sheppard, Larry Reinfeld, Ted
Moss, Russel |l Faibisch, Mark Hefferman, and Al bert Cuil der.

M. Fabisch is a national general agent for Anmerican Banker's

| nsurance conmpany. M. Cuilder is a former customer of
Respondent. The renmai ning witnesses are |licensed bail bondsnen.
Respondent offered five exhibits, four of which were accepted
into evidence. Respondent's Exhibit 3 was presented as a

proffer, but it was not accepted into evidence.



In addition to the foregoing, the parties entered into a
prehearing stipulation, which stipulated to certain facts.
Those facts have been incorporated as findings of fact to the
extent they are rel evant.

A Transcript of the proceedings was filed on April 18,
2000. The Petitioner and Respondent filed proposed recomended
orders, which have been dul y-consi dered by the undersigned in
the preparation of this Recommended O der

FI NDI NGS OF FACT

1. At all tinmes pertinent to this proceedi ng, Respondent
was licensed as a limted surety agent pursuant to Chapter 648,
Fl ori da Statutes.

2. At all tinmes pertinent to this proceedi ng, Respondent
was an agent of American Banker's | nsurance Conpany with
authority to wite surety bonds and/or bail bonds.

3. At all tinmes pertinent to this proceedi ng, Respondent
was doi ng business as, or on behalf of, a bail bond business
known as A Aachen Express Bail and/or A Aachen Bail CQut,

521 South Andrews Avenue, Suite 2, Fort Lauderdal e, Florida.

4. On January 13, 1999, Respondent entered into an
agreenent with Bell South Advertising and Publishing Corporation
that resulted in an advertisenment for A Aachen Express Bail in

the April 2000 G eater Fort Lauderdal e Bell South Yell ow Pages.



5. The subject advertisenent contained the follow ng:
"GUARANTEED LOWEST RATES!" Underneath that statenent, in
smal ler lettering, was the follow ng: "ALLOAED BY LAW"!

6. There is only one approved bail bond rate in the State
of Florida. The only bail bond rate that has been approved by
Petitioner is ten percent (10% for state bonds and fifteen
percent (15% on Federal bonds, with a mnimum prem umof fifty
dollars. Respondent, as well as all other bail bond agents in
Florida may only charge a consuner those approved rates.

7. In addition to the foregoing bond rates, bail bond
agents are authorized to inpose agai nst consuners certain
i nci dental charges pursuant to Section 648.44(1)(i), Florida
St at ut es. 2

8. It was Respondent's policy to charge ten percent (10%
for state bonds and fifteen percent (15% on Federal bonds, with
a mnimmpremumof fifty dollars. It was Respondent's policy
not to inpose any ot her charges agai nst consuners, including the
i nci dental charges authorized by Section 648.44(1)(i), Florida
St at ut es.

CONCLUSI ONS OF LAW

9. The Division of Adm nistrative Hearings has
jurisdiction of the parties to and the subject of this

proceedi ng. Section 120.57(1), Florida Statutes.



10. Because this is a penal proceeding, Petitioner has the
burden of establishing the allegations agai nst Respondent by

cl ear and convincing evidence. See Ferris v. Turlington, 510

So. 2d 292 (Fla. 1987); and Departnent of Banki ng and Fi nance,

D vision of Securities and |Investigator Protection v. Osborne

Stern & Co., 670 So. 2d 932 (Fla. 1996).

11. Section 648.44(6)(b), Florida Statutes, pertains to
bai |l bondsnen and provi des as foll ows:
(b) Any m sl eading or false
advertisenent or deceptive trade practice is
prohi bited as provided in part X of chapter
626.
12. Respondent has chal l enged this prohibition on
constitutional grounds. That challenge is rejected because the

undersigned is without jurisdiction to rule a statute

unconstitutional. See Departnent of Business Regul ation,

Di vi si on of Al coholic Beverages & Tobacco v. Ruff, 592 So. 2d

668 (Fla. 1992); and Pal m Harbor Special Fire Control District

v. Kelly, 516 So. 2d 249 (Fla. 1987).

13. Section 626.954, Florida Statutes, is included in
Part X of Chapter 626. Section 626.9541(1)(b), Florida
Statutes, prohibits a |licensee, such as Respondent, from
knowi ngly publishing an advertisenment with respect to the

busi ness of i1nsurance which is untrue, deceptive, or m sleading.



Section 626.9541(1)(e), Florida Statutes, prohibits a |licensee
fromplacing before the public a fal se statenent.

14. The chal l enged statenent in the advertisenent is
literally true, but it is also m sleading and deceptive because
it inplies that bail bondsnmen charge different rates. The clear
inference is that you can get a lower rate from Respondent's
conpany than you can from other bail bondsnen, which provides
Respondent with an unfair advantage over its conpetitors.

15. Petitioner established by clear and convincing
evi dence that Respondent caused a deceptive and m sl eadi ng
advertisenent to be published in violation of Section
626.954(1)(b), Florida Statutes. Petitioner did not establish
by clear and convincing evidence that Respondent published a
fal se statenent in violation of Section 626.9541(1)(e), Florida
St at ut es.

16. The Anmended Adm nistrative Conpl aint al so charged that
Respondent denonstrated a |l ack of fitness or trustworthiness to
engage in the bail bond business in violation of Section
648.45(2)(e), Florida Statutes; that Respondent commtted a
fraudul ent or di shonest practice in the conduct of her business
in violation of Section 648.45(2)(g), Florida Statutes; and that
Respondent willfully failed to conply with, or willfully

vi ol ated, a proper order or rules of the Petitioner in violation



of Section 648.45(2)(j), Florida Statutes. Petitioner failed to
establ i sh those violations.

17. In making the recommendation that follows, the
under si gned has considered the fact that Respondent corrected
her advertisenent at her earliest opportunity. The undersigned
has al so considered that there was no evi dence that any person
was harnmed by the deceptive and m sl eadi ng adverti senent.

18. Petitioner has cited no penalty guidelines pertinent
to this proceedi ng.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMVENDED that Petitioner enter a final order that
finds Respondent guilty of violating the provisions of Sections
648. 44(6) (b) and 626.954(1)(b), Florida Statutes, and inposes
agai nst her an administrative fine in the anount of $100. It is
further recommended that the other violations alleged in the

Amended Admi ni strative Conpl aint be di sm ssed.



DONE AND ENTERED this 23rd day of My, 2000, in

Tal | ahassee, Leon County, Florida.

CLAUDE B. ARRI NGTON
Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847
www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 23rd day of May, 2000.

ENDNOTES

V' After Respondent becane aware of the subject conplaint, she
changed her advertisenent by renoving the | anguage at issue in
t hi s proceedi ng.

2/ Section 648.44(1)(i), Florida Statutes, prohibits a bai
bondsman from accepting ". . . anything of value froma
principal for providing a bail bond except the prem um and
transfer fee authorized by the departnent, except that the bai
bond agent may accept collateral security or other indemity
fromthe principal or another person in accordance with the
provisions of s. 648.442, together with docunentary stanp taxes,
if applicable.”

COPI ES FURNI SHED

M guel Oxanendi, Esquire
Departnent of | nsurance

Di vi sion of Legal Services

612 Larson Buil ding

200 East Gaines Street

Tal | ahassee, Florida 32399-0333



Ri chard L. Rosenbaum Esquire
Suite 1500

One East Broward Boul evard

Fort Lauderdale, Florida 33301

Honorabl e Bill Nel son

State Treasurer and I nsurance Conmm ssioner
Departnent of | nsurance

The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Dani el Y. Sumer, General Counsel
Depart ment of | nsurance

The Capitol, Lower Level 26

Tal | ahassee, Florida 32399-0300

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recomended Order should be filed with the agency that
will issue the Final Oder in this case.

1 After Respondent became aware of the subject conplaint, she changed her

adverti senent by renoving the | anguage at issue in this proceedi ng.

2 Section 644.44(1)(i), Florida Statutes, prohibits a bai
bondsman from accepting "...anything of value froma principal
for providing a bail bond except the prem umand transfer fee
aut hori zed by the departnent, except that the bail bond agent
may accept collateral security or other indemity fromthe
princi pal or another person in accordance with the provisions of
S. 648.442, together with docunentary stanp taxes, if

appl i cabl e.



